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o Welcome to another issue of the Real Estate Law Update, a bulletin published triannually

ur

Professionals by the Real Estate Law Practice Group at Lerch, Early & Brewer as a service to our
clients. Here, you will find articles written by our attorneys covering a variety of current

legal issues as they affect Real Estate law.

As always, we welcome article suggestions and requests. If you have a suggestion, please send it to
Anne Core at ascore@lerchearly.com.

This newsletter is sent via email in HTML format. To print a copy of the newsletter, please access a .pdf
version by following the "Printer-Friendly version" link below.

Arthur F.

Lafionatis We appreciate any feedback and invite you to contact us with any questions. If you do not want to
Chair, Real receive any further newsletters from us, follow the link at the bottom of this email to be removed from
Estate our list of recipients.
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In This Issue:

Pending Master Plans for White Flint and Gaithersburg West Set Stage for Transformation
The Montgomery County Council currently is considering two very important master plans for future
development in White Flint and Gaithersburg West. By the Spring of 2010, both plans are expected to
be approved.

Montgomery County Council Adopts Germantown Master Plan

Steven A. In September 2009, the Montgomery County Council unanimously adopted an updated Germantown
Robins Master Plan that covers the Employment Area of Germantown, roughly the area along 1-270 from
Chair, Land Use Middlebrook Road interchange to the Clarksburg boundary, and Route 355 west to the railroad tracks.
Group

Email . . .
301-657-0747 Go Greener! Montgomery County Offers Property Tax Credit for Exceeding Green Building

Requirements

Montgomery County now provides property owners with a financial incentive to “go greener.” New
property tax credits for "green" buildings can be significant: owners can claim credits of up to 75% of
the property tax for five years.

D.C. Real Property Tax Class Revisions Lead to Much Higher Taxes on Vacant Properties
Under a temporary Act effective October 15, 2009 and running through January 13, 2010, the District of
Columbia City Council revised the definitions of Class 1, Class 2 and Class 3 property tax classifications;

as a result, hundreds of well-maintained vacant properties were taxed at exorbitant rates.
Stuart R. Barr
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Pending Master Plans for White Flint and Gaithersburg West Set Stage for
Transformation

The Montgomery County Council currently is considering two very important master plans for future
development in White Flint and Gaithersburg West. By the Spring of 2010, both plans are expected to
be approved. Each plan has engendered significant interest and some concern from stakeholder
groups. The levels of development proposed by each plan are ambitious, and are likely to set the
course of future development in Montgomery County for years to come.

As described in the next article (see "Montgomery County Adopts Germantown Master Plan”), a master
plan guides development approvals for the expected 15—25 year life of the plan. Accordingly, property
owners and other stakeholders engage in prolonged analyses, planning, and lobbying during the
relatively rare master plan update process by public agencies. The several year process involves a draft
plan prepared by the staff of the Maryland-National Capital Park & Planning Commission, a Draft Plan
recommended by the Planning Board and sent to the County Executive and County Council, and finally
the approval by the County Council of the final plan. Both the White Flint Sector Plan and the
Gaithersburg West Master Plan currently are being considered by the Council’s Planning, Housing &
Economic Development Committee.

White Flint Transformation to Center "Where People Walk to Work, Shops and Transit"

The White Flint Sector Plan provides a model framework for the redevelopment of the White Flint area
from a strip shopping center, surface parked area to a mixed-use, more urban community akin to
downtown Bethesda. The Draft Plan states: “This Sector Plan vision establishes policies for transforming
an auto-oriented suburban development pattern into an urban center of residences and businesses
where people walk to work, shops and transit.”

The plan proposes to transform Rockville Pike into a boulevard to more ably accommodate local
circulation, transit, bikers and pedestrians. A new road network of business and local streets has been
designed to provide a grid of streets where relatively few transportation options now exist. The highest
densities are proposed for the area closest to the White Flint Metro Station (4.0 FAR and 300-foot
building heights), tapering to 1.5 to 2.0 FAR and 75- to 100-foot building heights at the edges near
established residential communities. Overall, the Draft Plan proposes a total of 13 million square feet of
commercial space, 48,600 jobs, and 14,300 residential units; these are substantial increases over
existing and approved development recommended in the 1992 Master Plan.

The County Council is working on the creation of a new Commercial Residential (CR) zone, which
mandates mixed-uses at varying densities and building heights. It allows a base density of 0.5 FAR, and
requires a project plan process using incentive density factors to achieve the target FAR for each
property. The CR zone will be applied to all properties within the White Flint Sector Plan area.

The White Flint Partnership (WFP), comprised of Lerner Enterprises & Tower Company (White Flint Mall);
Federal Realty Investment Trust (Mid-Pike Plaza); JBG (multiple parcels); Holladay Corporation (Metro
Pike Plaza); Combined Properties (White Flint Plaza) and Gables Residential (VOB site), has been a
leader in fostering support for the Draft Plan from other property owners, residents in the Sector Plan
area, and other stakeholders. WFP has also proposed a novel public-private partnership infrastructure
financing plan. There has been strong interest in the Plan from surrounding communities and the County
government. Contentious issues, such as the location of a future elementary school, are expected to be
resolved shortly.

Gaithersburg West: Life Science Center to Become "Dymanic Live/Work Community"

The Gaithersburg West Master Plan encompasses the geographic area west of 1-270 clustered around
the Shady Grove Life Sciences Center (home to Shady Grove Adventist Hospital, Johns Hopkins
University and the Craig Venter Institute). The Draft Plan includes key parcels in addition to the Shady
Grove Life Sciences Center, like Human Genome Sciences’ headquarters; University of Maryland at
Shady Grove; Bureau of National Affairs; Danac/Stiles; Hopkins/Belward Campus; and the County’s
Public Services Training Academy.
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The Draft Plan for Gaithersburg West proposes approximately 20 million square feet of commercial
development, 60,000 jobs, and 9,000 residential dwelling units. These represent substantial increases
over development recommended in the 1990 Master Plan. Most development is proposed to be clustered
around proposed transit stops for the Corridor Cities Transitway (CCT). In fact, the Draft Plan proposes
to realign the proposed CCT to add three transit stops—at the Shady Grove Life Sciences Center, at the
Public Services Training Academy, and at the Belward Campus. The primary planning purposes for the
plan are to “transform the LSC into a dynamic live/work community while ensuring growth opportunities
for research, medical and bioscience interests.”

Lawrence G.

Lerman
Ernail The highest level of development proposed is at the core of the LSC; this area is proposed for 1.5 FAR

301-657-0163 with 150-foot building heights. Other development ranges from .75 FAR to 1.0 FAR depending on its
proximity to a CCT transit stop. A revised Life Sciences Center (LSC) zone will apply to the central areas
of the Draft Plan, with other areas contemplated for the CR zone and PD (planned development) zone. A
stringent proposed staging plan would tie most development to performance criteria relating to the
funding, construction, and operation of the CCT.

Unlike White Flint, where there is a broad consensus of stakeholder support for ambitious change, there
is an active opposition movement of residential communities surrounding the Hopkins/Belward Campus
site. They claim the density and building height proposals are excessive for the Belward Campus.
Momentum seems to be gathering for some scaling back of the Draft Plan’s overall density, probably in
the range of 18 million square feet of commercial development (a 10% reduction).

Patrick L.

O'Neil

Email

301-657-0738 Montgomery County Council Adopts Germantown Master Plan

In September 2009, the Montgomery County Council unanimously adopted an updated Germantown
Master Plan. This approval capped a three year effort to reconsider the 1989 master plan for
Germantown to account for new development patterns, smart growth concepts, and the evolution
toward mixed-use developments. This Plan covers the Employment Area of Germantown, roughly the
area along 1-270 from Middlebrook Road interchange to the Clarksburg boundary, and Route 355 west
to the railroad tracks.

As noted in the previous article, in Montgomery County, a master plan guides development in a
particular area for the 15—25 year typical life of the plan. Rezonings, subdivision plans, and site plans
Alison W. Rind all must conform to master plan recommendations when they are under consideration by government
Email agencies. Master plans describe proposed densities, uses, building heights, public facilities and spaces,
eyl transportation and transit routes, and public amenities. They recommend specific zones for each
property, and often have staging plans to tie certain levels of development to the provision of public

infrastructure.

New Plan Replaces Office Park Image with Mixed Use Development

The new Germantown Master Plan proposes up to 23 million square feet of commercial development,
with approximately 69,700 jobs and 15,100 housing units. This compares to the 1989 Plan’s
recommendation of 20.3 million square feet of commercial development, 60,000 jobs, and 5,845
dwelling units. The highest level of density is focused in and near the Town Center (2.0 FAR), with other
areas along 1-270 generally proposed for 1.0 FAR under a mixed-use zone (TMX-2). The Plan proposes

Stuart A. to break the 1980s corporate office park image of Germantown over time, replacing it with mixed use
Schwager

Email
301-347-1271

centers of strong office density, convenience retail facilities, and a variety of higher density housing.
Nearly all higher density development is clustered around the Corridor Cities Transitway, a future light
rail (or perhaps bus rapid transit line) system connecting with Metrorail at Shady Grove to the south and
Clarksburg to the north. The Council deleted a staging program recommended by the Planning Board,
choosing instead to rely on the County’s Growth Policy and other tools to regulate the pace of
development.

Notable proposed new projects in the Plan include:
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. Lerner Enterprises’ “Crystal Rock” on the north end of Germantown along the west side of I-
270: This development proposes 1.5 million square feet of Class A office with structured parking a
hotel, 110,000 square feet of convenience retail, 1,200 senior living low rise residential units and
300 high-rise multifamily luxury units overlooking Sugarloaf Mountain.

. Trammell Crow and Kennedy Associates’ Century Technology Campus along the west side of
1-270: This development at the site of Fairchild Industries’ former corporate headquarters
proposes a mixed use center at 1.0 FAR comprised of office, hotel, retail and multi-family units at
a major CCT transit stop. Phase 1, consisting of three major office buildings, is currently pending
site plan approval.

. Bozzuto’'s new 500-750 multi-family unit residential project with some live/work units on the site
of the Middlebrook Mobile Home Park.

The planning process for the updated Germantown Master Plan began in early 2006. In June 2006, the
Germantown Commercial Property Owners Consortium (Lerner Enterprises, Trammell Crow Company,
Kennedy Associates, Minkoff Development Corp., Bellemead Development Corp, Symmetry
Development, Milestone Business Park and Montgomery College), led by Gaithersburg-Germantown
Chamber of Commerce President Marilyn Balcombe and Doug Wrenn of Rodgers Consulting, arranged
for an Urban Land Institute special study. This ULI study recommended a crescent of employment
oriented areas along Rt. 118 and 1-270, and became the basis for the Planning Board Staff’s draft plan.
The Planning Board modified and approved a Draft Plan in February 2009. The master plan process will
conclude with the County Council’s Sectional Map Amendment process, which will begin this month and
conclude in the Spring of 2010; this will accomplish the rezoning of all properties to their new zones.

Go Greener! Montgomery County Offers Property Tax Credit for Exceeding Green
Building Requirements

Montgomery County now provides property owners with a financial incentive to “go greener.”
New property tax credits for ""green" buildings can be significant: owners can claim credits of
up to 75%b of the property tax for five years.

In November 2006, the Montgomery County Council enacted green building legislation that requires
certain new construction in the County to satisfy the U.S. Green Building Council’s (USGBC) Leadership
in Energy and Environmental Design (LEED) standards. This legislation applies to applications for
building permits for “covered buildings,” which are defined as newly constructed or extensively modified
non-residential or four story or larger multi-family residential buildings with at least 10,000 square feet
of gross floor area.

The LEED rating system offers four certification levels for new construction: Certified, Silver, Gold and
Platinum. These certification levels correspond to the number of credits accrued in five green design
categories: sustainable sites, water efficiency, energy and atmosphere, materials and resources and
indoor environmental quality. The Montgomery County Department of Permitting Services (DPS)
conditions the issuance of building permits and use-and-occupancy certificates on the achievement of a
LEED “silver-level rating” (33-38 points or its equivalent) for County financed non-residential or multi-
family residential buildings, and on the achievement of a LEED “certified-level rating” (26-32 points or
its equivalent) for privately financed non-residential or multi-family residential buildings. A gold-level
rating is achieved by earning 39-51 points or its equivalent and a platinum-level rating is achieved by
earning 52-69 points or its equivalent.

In March 2008, Montgomery County enacted additional legislation that provides a property owner with a
tax credit towards the property tax imposed on a high performance building. A high performance
building is defined as:

1. A covered building that achieves (a) a gold or platinum-level rating from the USGBC or (b) its
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equivalent rating as determined by DPS, or

2. Any other building that achieves (a) a silver, gold, or platinum-level rating from the USGBC or
(b) its equivalent rating as determined by DPS.

To receive the property tax credit, a property owner must first receive USGBC project certification
or its equivalent from DPS. Once this certification is achieved, the property owner needs to
complete an application form and submit its USGBC project certification or DPS equivalent to the
Montgomery County Division of the Treasury.

The property tax credit offered by the County can be significant. For example, a covered building
that achieves a platinum rating for LEED new construction can receive a credit of up to 75% of the
property tax owed on the building for five years.

Please contact one of our real estate professionals for more information about these green building
laws.

D.C. Real Property Tax Class Revisions Lead to Much Higher Taxes on Vacant
Properties

Under a temporary Act effective October 15, 2009 and running through January 13,

2010, the District of Columbia City Council revised the definitions of Class 1, Class 2 and
Class 3 property tax classifications. In 2009, the tax rate for Class 3 (vacant) properties
increased from $5.00 per hundred to $10.00 per hundred. As a result, hundreds of well-
maintained vacant properties were taxed at exorbitant rates. The emergency legislation
sought to, in part, set apart blighted properties from well-maintained vacant properties.

Under the legislation, Class 3 properties are “blighted” properties, defined as “all improved vacant
real property determined by the Mayor or the Board of Condemnation of Insanitary Buildings to be
unsafe, insanitary, or which is otherwise determined to threaten the public health, safety, or
general welfare of the community.” The tax rate for Class 3 properties was also reduced to $5.00
per hundred. If a vacant property is not “blighted,” it will be classified at either a Class 1 or Class 2
rate, depending on the circumstances.

The permanent (replacement) legislation is not yet available. At this point, we do not know if the
above classification will remain, or whether vacant property and “blighted” vacant property will
have separate classifications (there is one proposed amendment which would tax vacant
“nonblighted” property at the Class 3 rate and “blighted” property at a new Class 4 $10 per
hundred rate. We will keep you posted on the status of the permanent replacement legislation.

Happy Holidays!

We wish all our clients and friends a very happy holiday season, with best wishes
A i for a prosperous new year!

We'd Like To Hear From You

x “ We publish this newsletter as a service to our clients as a means to make them
aware of certain aspects of the law. As always, we would like to hear feedback from
our readers regarding the content of the newsletter. If there are items or topics you would like to
see covered in future issues, or you have a suggestion concerning the newsletter itself, please send
them to Anne Core at ascore@lerchearly.com, or via phone at 301-961-6096.
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Additionally, a number of the Firm's other departments periodically issue highly informative
newsletters on a variety of other subjects, including Business and Taxation, Community
Associations, Employment and Labor, and Health Care. If you would like one or more of these
newsletters, you may access them through our website, www.lerchearly.com.

SUITE 460 | 3 BETHESDA METRO CENTER | BETHESDA MD 20814-5367
301.986.1300 | www.lerchearly.com
COPYRIGHT 2009, LERCH, EARLY & BREWER, CHARTERED

The information in this newsletter is not intended to constitute legal advice and should not be acted
upon without consulting an attorney.
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