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Welcome to another issue of the Commercial Lending Bulletin, a newsletter

published monthly by the Commercial Lending Group at Lerch, Early & Brewer as a
service to our clients. Here, you will find articles written by our attorneys covering a
variety of current legal issues as they affect lending law. We publish the Bulletin as part
of our ongoing efforts to provide our clients with responsive service and practical advice
when needed.

This newsletter is sent via email in HTML format. If you wish to print a copy of the newsletter, you may

e @, access a .pdf version by following the "Printer-Friendly version™ link below.
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Bank Sued Because Loan Officer Allegedly Agreed to Act as Business Advisor
Commercial lenders should be wary of acting as advisors outside the scope of their loan transactions. A
bank in Oklahoma was sued because one of its loan officers allegedly agreed to act as a business

advisor to a client and did not reveal confidential information about another of the bank’s clients.
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Third Party Assignees Are Liable for All Borrower Obligations

When a company assumes a borrower’s obligations, it becomes liable for all obligations, regardless of
whether it signed the original loan documents. Even if the lender's original loan documents prohibited an
assignment of the borrower's obligations under the note, a third party who in fact agreed to assume the
obligations can be held liable to the original lender.

Location of Litigation Depends on Forum Selection Language

A commercial lender was able to have a case against it transferred to another venue when a Federal
judge ruled that the parties had clearly contracted to litigate their disputes in another State and held
that claims of “mere inconvenience” and hardship were insufficient to defeat the contract provision.
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Bank Sued Because Loan Officer Allegedly Agreed to Act as Business Advisor

Commercial lenders should be wary of acting as advisors outside the scope of their loan transactions.
A bank and one of its loan officers in Oklahoma were sued because the loan officer allegedly agreed to
act as a business advisor to a client and did not reveal confidential information about another of the
bank’s clients.

Fortunately for the bank, the alleged advisory agreement was oral rather than
written, so the court dismissed the claims.

The Bank of Oklahoma had a long-standing relationship with Christopher
Ramsey and Oakwood Trading, LLC for numerous cattle ventures dating back to
the mid-1980s. In 2005, Ramsey and Oakwood entered into a revolving credit
and security agreement with the bank for a $5 million revolving line of credit.
They gave the bank a security interest in collateral owned by Oakwood.

According to Ramsey, loan officer William Clune verbally agreed to act as Oakwood’s “attorney-in-fact”
and identify business prospects, monitor the financial condition of business clients and prospects,
determine which prospects would be best for Oakwood and approve “details and terms of cattle feeding
operation and feedlot arguments” on behalf of Oakwood. In late 2006, Great Plains Cattle Feeders, one
of Oakwood's clients, owed Oakwood approximately $400,000 that it was unable to pay. Great Plains
was also a customer of the bank’s and the bank had also been trying to collect on debt owed from Great
Plains. However, the bank did not inform Oakwood or Ramsey of Great Plains’ financial difficulties.
Oakwood and Ramsey filed suit against the bank for its failure to disclose Great Plains’ financial
difficulties, claiming breach of contract, breach of the implied covenant of good faith and fair dealing,
breach of fiduciary duty by Clune and negligence.

In its defense, the bank pointed to the statute of frauds, which says that an agreement regarding more
than $15,000 must be in writing and signed by the party against whom it is to be enforced. Here, the
alleged agreement to provide information and assistance to the borrower was not contained within the
revolving credit and security agreement, but rather was based on oral representations supposedly made
by Clune. Previous court decisions regarding the Oklahoma statute of frauds provide that “oral terms
that are not included in a written credit agreement are unenforceable..., and such oral terms or
agreements will not support a lawsuit against a commercial lender.” Because the plaintiffs had admitted
that the alleged oral agreement and the revolving credit and security agreement were part of the same
transaction, the Court determined that they were not enforceable unless they were in writing. Because
the alleged agreements were not in writing, the Court found that plaintiff’s claims against the bank and
Clune were barred.

Further, the bank defended itself on the basis of confidentiality, claiming that it was barred by state law
from disclosing financial information of the sort demanded by the plaintiff. The Court agreed, stating
that “a bank has a duty to keep its customer’s financial status confidential and to refuse to disclose such
information without the consent of its customer.” The Court stated further that banks may be sued “for
unauthorized disclosure of information” if such disclosure is “inconsistent with the ‘protection of a loan
customer’s privacy interests.”” Here, the Court said that both Clune and the bank had a duty to keep
Great Plains’ financial information confidential and that disclosure as requested by the plaintiffs would
have exposed both the bank and Clune to “substantial liability.” Accordingly, the Court dismissed
plaintiff's claims.

This case is cited as Christoper A. Ramsey and Oakwood Trading, LLC v. Bank of Oklahoma and William
Clune, 2008 WL 4936316 (N.D.Okla.).
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Third Party Assignees Are Liable for All Borrower Obligations

When a company assumes a borrower’s obligations, it becomes liable for all obligations, regardless of
whether it signed the original loan documents. Even if the lender's original loan documents prohibited
an assignment of the borrower's obligations under the note, a third party who in fact agreed to
assume the obligations can be held liable to the original lender.

A Federal court in Pennsylvania has determined that under Texas law, the assignee of a promissory note
remains liable to the holder of the note for judgment entered under the note. In 2001, Servecore
Business Solutions, Incorporated, entered into a stock purchase agreement with Sourcecorp,
Incorporated (then known as F.Y.l. Incorporated) wherein Servecore agreed to purchase a subsidiary of
FYI. Part of the purchase price was paid through a subordinated promissory note. When Servecore
defaulted on the note, Sourcecorp accelerated the maturity and demanded payment for the entire
unpaid balance. Sourcecorp obtained a judgment against Servecore for $779,024.54 plus interest.

Sourcecorp later learned that Servecorp had assigned its obligations under the note to Villandry
Holdings, LLC according to an assignment of assumption agreement between Servecorp and Villantry
signed on the same day Servecorp signed Sourcecorp’s note. Sourcecorp then initiated litigation,
requesting judgment against Villandry for $1,127,876.62 including principal, interest, attorneys fees and
court costs.

Villandry disputed their liability under the assignment. They claimed that the assignment of the note
from Servecore to Villandry was invalid because the note contained an anti-assignment provision.The
court determined that Villandry had no standing to dispute the assignment because a third-party to an
agreement cannot enforce an anti-assignment provision in the agreement. Because Sourcecorp did not
object to the assignment, the court determined the assignment was valid and that all obligations under
the note were valid and enforceable against Villandry.

This case is cited as Sourcecorp, Inc. v. Villandry Holdings, LLC, 2007 WL 3071621 (E.D.Pa.).

Location of Litigation Depends on Forum Selection Language

A commercial lender was able to get a case against it transferred to another venue when a Federal
judge ruled that the parties had clearly contracted to litigate their disputes in another State and held
that claims of “mere inconvenience” and hardship were insufficient to defeat the contract provision.

Banc Auto bought and sold used cars at retail in Pennsylvania. In May 2006, it began receiving “floor
plan” financing from Dealer Services Corp. (DSC), which was later switched to a $1.5 million line of
credit. As collateral, DSC took a security interest in each of the vehicles purchased. In addition, Banc
Auto’s president signed a personal guarantee on the loan to Banc Auto.

The loan documents provided that any dispute under the loan documents would be adjudicated in either
the State or Federal court of Indiana.

In December 2007, Banc Auto suffered a serious disruption in cash flow when the State of New York
seized some Banc Auto proceeds that had been in the hands of a third party. When DSC learned about
this seizure, it insisted on taking possession of the collateral, despite the fact that Banc Auto had always
been current in its payment obligations and compliant in its inventory audits. As a result, Banc Auto was
unable to recover any of the equity that it had invested in the seized vehicles. Ultimately, Banc Auto was
forced to close its business.

Banc Auto filed suit in Pennsylvania, alleging violations of the Pennsylvania Uniform Commercial Code
and raised claims under common law theories about intentional interference with prospective business
relations and personal property. One month later, DSC removed the suit to the U.S. District Court of the
Eastern District of Pennsylvania and moved to dismiss for improper venue.
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The Federal judge explained that the effect of a forum selection clause in Federal court was determined
by Federal law and that a valid forum selection clause would be enforced by the court unless the party
objecting to its enforcement established one of the following with respect to the forum selection clause:
(1) it was the result of fraud or overreaching; (2) its enforcement would violate strong public policy of
the selected forum; or (3) enforcement would be so “seriously inconvenient as to be unreasonable.”

According to the judge, a forum selection clause would be deemed to be “unreasonable” when a party
could successfully make a strong showing that the forum so selected was “so gravely difficult and
inconvenient that [such party] would for all practical purposes be deprived of [its] day in court.”
However, the judge further explained that that mere inconvenience or additional expense was not the
test of unreasonableness, because one can assume that the objecting party received consideration
under the contract for any such inconvenience or additional expense.

Banc Auto argued that litigating the matter in Indiana would cause it to suffer financial hardship and
expense and would prove inconvenient because far more witnesses were present in Pennsylvania than in
Indiana. Although the judge accepted the assertions as true, the judge found that Banc Auto had not
made the requisite strong showing that litigating in Indiana was so gravely difficult and inconvenient
that it would for all practical purposes be deprived of its day in court, and therefore ruled that the forum
selection clause be enforced. This case is cited as Banc Auto Inc., et al v. Dealer Services Coropration,
No. 08-CV-3017 (E.D.Pa. August 28, 2008).

Tip of the Month: Virginia Statue of Limitations for Enforcing Deeds of Trust
Shortened

Check Maturity Dates on Deeds of Trust for Loans That May Have Matured or
Been Extended

Virginia has revised Section 8.01-241 of the Code of Virginia, which deals with
enforceability of deeds of trust beyond their maturity dates. The law was first revised in
2008 to reduce the time in which a deed of trust or mortgage could be enforced from 20
years to 10 years from its maturity date. The 2009 legislation corrected a problem with
the 2008 legislation that caused certain deeds of trust and mortgages to be terminated.

Under the new law, deeds of trust which had a maturity date prior to July 1, 1988 have already expired
and cannot be enforced. However, any deed of trust with a maturity date from July 1, 1988 to July 1,
2000 will expire on July 1, 2010. For any deeds of trust with a maturity date after July 1, 2000, the lien
will expire 10 years after maturity date.

Now is a good time to review your active Virginia real property secured loan transactions and deeds of
trust to see whether this legislation may be applicable. For any notes which may have been extended
without recording amendments to the deeds of trust to extend maturity dates, please make sure your
deeds of trust do not include the old maturity date. If you find a deed of trust reflects an old maturity
date (assuming it is after July 1, 1988), now is the time to record an amendment to the deed of trust to
reflect the new maturity date. Make sure it is in place by June 30, 2010.

We'd Like To Hear From You

We publish this newsletter as a service to our clients as a means to make them aware of certain aspects
of the law. As always, we would like to hear feedback from our readers regarding the content of the
newsletter. If there are items or topics you would like to see covered in future issues, or you have a
suggestion concerning the newsletter itself, please send them to Anne Core at ascore@lerchearly.
com, or via phone at 301-961-6096.

Additionally, a number of the Firm's other departments periodically issue highly informative newsletters
on a variety of other subjects, including Real Estate, Community Associations, and Employment and
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Labor. If you would like to receive one or more of these newsletters, you may access them through our
website, www.lerchearly.com.

SUITE 460 | 3 BETHESDA METRO CENTER | BETHESDA MD 20814-5367
TEL: 301.986.1300 | www.lerchearly.com
COPYRIGHT 2009, LERCH EARLY & BREWER, CHARTERED

The information in this newsletter is not intended to constitute legal advice and should not be acted upon without consulting
an attorney.
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