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Welcome to another issue of the Commercial Lending Bulletin, a newsletter published
monthly by the Commercial Lending Group at Lerch, Early & Brewer as a service to our
clients. Here, you will find articles written by our attorneys covering a variety of current
legal issues as they affect lending law. We publish the Bulletin as part of our ongoing
efforts to provide our clients with responsive service and practical advice when needed.

This newsletter is sent via email in HTML format. Please click the "Printer-Friendly version" link below to
print a .pdf copy of the newsletter.
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ACORD Insurance Certificates: What You See is Not What You Get
Commercial lenders should proceed with caution when relying on many ACORD certificates as evidence
of the lender’s interest in an insurance policy because the information presented therein often is not
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capacity. In doing so, lenders should remember that they must adhere to the participation agreement
terms and should be wary of making any decisions without advising and/or obtaining the consent of
their participants.

Case Reminds Lenders of the Dangers of Making Oral or Ambiguous Statements

When a lender declined to provide the borrower all of the money the borrower needed to purchase a
piece of real estate, the borrower sued. While the Court ruled in favor of the lender and found the lender
to have at least implicitly informed the borrower that the appraised value would be discounted, the case
discussed below serves as an important reminder to lenders of the dangers of oral or ambiguous
statements or loan terms.
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Commercial lenders have an acute interest in preserving and protecting their collateral, and place
paramount importance on requiring and verifying that uninterrupted insurance coverage is in place
for the life of a loan. Consequently, most lenders insist on evidence of insurance prior to funding a
loan. Because complete insurance policies seldom are issued at the time of the loan closing, the
traditional evidence of the existence of insurance has been provided through certificates of insurance
on forms promulgated by the Association for Cooperative Development, or ACORD. Commercial
lenders should proceed with caution when relying on many ACORD certificates as evidence of the
lender’s interest in an insurance policy because the information presented therein often is not
reliable.

In 2006, changes to the ACORD 28 and ACORD 27 form certificates introduced disclaimers that
specifically state the forms are for information purposes only and confer no rights upon the certificate
holder. The prior version of the forms served as evidence of insurance, and conveyed all the rights and
privileges afforded under the policy to the party named in the certificate. In addition, changes to the
ACORD forms no longer obligate insurers to notify nhamed parties of insurance cancellations. These
changes have created significant contractual and insurance compliance burdens for borrowers, loan
closers and, subsequently, lenders throughout the life of the loan.

As a result of these changes, it is important to note that ACORD insurance certificates do not amend an
insurance policy. In order to gain the benefits of the foregoing rights and coverage extensions, the
lender must ensure that the insurance company issues the proper endorsements and attaches them to
the underlying policy.

With respect to both property and liability insurance certificates, lenders should confirm/consider the
following:

1. Due diligence checklists for closing loan transactions should emphasize the importance of
obtaining insurance endorsements from the insurer early in the loan transaction process.

2. An attached endorsement to the underlying insurance policy should document all rights set forth
in any insurance certificate.

3. The lender should request an ACORD 75 insurance binder from the insurance agent issuing a new
insurance policy to a borrower in connection with the purchase of real property. The binder should
list the lender’s interest in the insurance policy.

4. Either the policy or the endorsement should list the certificate holder and all other interested
parties.

5. The endorsement should show the name of the insurance company(ies) with current policy
numbers, and it should reference all coverage limitations.

6. The insurance company should give the lender 30 days advance written notice before any
cancellation, non-renewal or a material adverse change to the specified insurance coverage, and
any should remove any “endeavor to mail” language.

Breach of Participation Agreement Decision Demonstrates That Lenders May
Need to Involve Participants in Negotiations

Many lenders use participation agreements to structure loan transactions beyond their own lending
capacity. In doing so, lenders must remember that they should adhere to participation agreement
contract terms and should be wary of making any decisions without advising and/or obtaining the
consent of their participants.

A bank claimed that a lender breached their participation agreement by
unilaterally negotiating to amend the borrower’s loan agreement. The originating
lender filed a motion to dismiss, which was denied.

U.S. Bank National Association entered into a participation agreement with
Builders Bank, splitting the ownership interest in a $5 million loan to Gaviota
Partners Il, LLC. When Gaviota failed to repay the loan upon maturity, thereby
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triggering a default, Builders began negotiating with the borrower to amend the

note. Contrary to the terms of the participation agreement, Builders reached an agreement with Gaviota
without U.S. Bank’s involvement, much less its consent.

U.S. Bank sued Builders for breach of contract, claiming it had been “placed in the untenable position of
being forced into a relationship of trust, notwithstanding that its lead lender/participant has breached
that trust.” U.S. Bank asked the court to require Builders to purchase U.S. Bank’s interest in the loan
plus all accrued interest, and to provide relief for “all damages it has suffered.” Builders moved to
dismiss.

The U.S. District Court, Northern District of lllinois rejected all three of Builders’ theories for dismissal,
beginning with its argument that it owed no fiduciary duty to U.S. Bank and that the equitable remedy
of rescinding the contract was unavailable under law for the simple breach alleged. U.S. Bank answered
that it was neither pleading a breach of fiduciary duty nor seeking rescission, but characterized the relief
sought as “restitution damages.”

The Court also rejected Builders’ argument that there was no showing of damages. Instead, the Court
found that it could “reasonably infer” from the complaint and the alternative demand for relief that U.S.
Bank did indeed suffer damage from the alleged breach.

In addition, the Court also rejected the final argument in favor of dismissal, that the participation
agreement specifically exempted Builders from liability except in the event of gross negligence or
willfulness, which U.S. Bank did not allege. The Court found that the scope of the provision should be
determined at trial. The Court said it was “conceivable that a trier of fact could find that unambiguously
breaching a contract by unilaterally altering major terms of a jointly-held note amounts to gross
negligence or willful misconduct.” However, while U.S. Bank did not allege such negligence or
misconduct, it did sufficiently allege a breach of contract claim, “even without expressly alleging that the
defendant’s conduct falls outside of the exculpation provision.”

This case is cited as U.S. Bank N.A. v. Builders Bank, No. 08-cv-5648 (ND. Ill. 09/16/09).

Case Reminds Lenders of the Dangers of Oral or Ambiguous Statements

When a lender declined to provide the borrower all of the money the borrower needed to purchase a
piece of real estate, the borrower sued. While the Court ruled in favor of the lender and found the
lender to have at least implicitly informed the borrower that the appraised value would be discounted,
the case discussed below serves as an important reminder to lenders of the dangers of oral or
ambiguous statements or loan terms.

Professional Cleaning and Innovative Building Services, an entity engaged in purchasing and maintaining
commercial properties, required $1.8 million to buy a Missouri property. Professional contacted Kennedy
Funding Inc. Kennedy responded with a letter of interest, indicating that it would make a loan for up to
60 percent of the “as is market value” of the collateral. The letter of interest defined “as is market
value” as a “three to four month sale to a cash buyer.”

The draft loan commitment repeated the aforementioned definition of “as is market value” and stated
that Kennedy would select an appraiser. The draft further provided that Professional could obtain a
second appraisal at its own expense from a mutually agreed upon appraiser. Kennedy’s CEO orally
assured Professional’s CEO that the needed financing would be provided if the property was valued at
$3.1 million, i.e., the required value threshold which, after a 60 percent reduction, would enable
Kennedy to lend Professional the $1.8 million it required.

Upon execution of the loan commitment, Professional paid a nonrefundable $54,000 fee to Kennedy.
Kennedy selected an appraiser who determined that the property had a value of $2.61 million and an
“as is market value” of 20 percent less, or $2.08 million. Kennedy offered Professional a loan of $1.25
million (60 percent of $2.08 million). Professional requested a second appraisal and sent Kennedy a
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phone book for use as a reference for appraisers in the local area. Kennedy selected the second
appraiser from the phone book and Professional paid that appraiser’s fee. The second appraiser valued
the property at $3.04 million with an “as is market value” of 20 percent less, or $2.43 million. As a
result, Kennedy offered a loan of $1.45 million (60 percent of $2.43 million). Requiring $1.8 million,
Professional declined the offer.

Professional filed a six-count complaint against the lender. Professional’s fourth count alleged a civil New
Jersey RICO violation based on the failure of the defendants to indicate with respect to “as is market
value” that the property’s appraised value would be discounted by 20 percent. Professional further
alleged that the CEQO's oral assurance with respect to a $3.1 million value indicated that the appraised
value would not be discounted by 20 percent. The Court, however, denied Professional’s claim based on
the plain language of the loan commitment, Kennedy’s repeated disclosure to Professional of its
definition of “as is market value,” and the parties’ course of dealing. The Court ruled that the record did
not support Professional’s contention that the definition of “as is market value” was so ambiguous as to
render the loan commitment false or misleading. Kennedy indicated that it would discount the
collateral’s market value by some amount. The reference to “cash buyer” signaled a narrower scope of
potential purchasers, and the phrase “three to four month sale” suggested a short marketing period.

The five other counts against the lender also were struck down by the Court due to either lack of
evidence or technicalities in the law. The District Court dismissed Professional Cleaning’s lawsuit. While
the lender prevailed in this instance, this case should serve as a serious reminder to lenders of the
importance of defining in writing technical terms in a loan commitment, such as "as is market value,"
and being careful about making oral explanations or assurances.

This case is cited as Professional Cleaning and Innovative Building Services, Inc. v. Kennedy Funding,
Inc., et al., No. 2:05-CV-2384 (WJM) (D. N.J. 06/12/09).

Tip of the Month: Verify Agency of Title Agents and Obtain Complete and Signed
Title Insurance Commitments

A recent Connecticut case involving fraudulent title insurance reminds lenders to verify
agency of all title agents prior to closing. In the case, a title insurance policy was issued
after closing with a forged signature of the title agent and an incomplete policy
(Schedule A and B were provided without a policy jacket). The bank did not obtain an
insured closing letter. The Court found the title insurance invalid and the title insurance
company was excused from coverage.

Lenders should make sure they have received an insured closing letter from the title
insurance underwriter prior to closing, and when a title insurance policy is issued, it should be examined
for completeness. The lack of a signed commitment with the policy jacket could invalidate the coverage.

Happy Holidays!

We wish all our clients and friends a very happy holiday season, with best wishes for a
prosperous new year!

We'd Like To Hear From You

We publish this newsletter as a service to our clients as a means to make them aware of certain aspects
of the law. As always, we would like to hear feedback from our readers regarding the content of the
newsletter. If there are items or topics you would like to see covered in future issues, or you have a
suggestion concerning the newsletter itself, please send them to Anne Core at ascore@lerchearly.
com, or via phone at 301-961-6096.
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Additionally, a number of the Firm's other departments periodically issue highly informative newsletters
on a variety of other subjects, including Real Estate, Community Associations, and Employment and
Labor. If you would like to receive one or more of these newsletters, you may access them through our
website, www.lerchearly.com.

SUITE 460 | 3 BETHESDA METRO CENTER | BETHESDA MD 20814-5367
TEL: 301.986.1300 | www.LerchEarly.com
COPYRIGHT 2009, LERCH EARLY & BREWER, CHARTERED

The information in this newsletter is not intended to constitute legal advice and should not be acted upon without consulting
an attorney.
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